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IN THE DISTRICT COURT OF THE CHEROKEE NATION

CHEROKEE NATION EDUCATION .
CORPORATION, d/b/a CHEROKEE 2
NATION FOUNDATION, =
S
Plaintiff, -
]
a CaseNo. CV-16-397. =2 %l
; m :_\.:._._,:.,.i
KIMBERLIE GILLILAND, P
™2
Defendant.

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS EMBEZZLEMENT
AND CONVERSION CLAIMS

Defendant Kimberlie Gilliland (“Gilliland”) submits this brief in support of her motion to
dismiss Plaintiff Cherokee Nation Education Corporation’s (“CNEC”) embezzlement and
conversion claims. In support thereof, Gilliland states:

j CNEC filed this action on July 27, 2016.

2 All of the acts CNEC alleges in the Petition occurred on or before July 13, 2013
more than two years prior to the date CNEC filed this action. See Petition, a copy of which is
attached as Exhibit 1.

3. CNEC affirmatively alleges in the Petition that on April 24, 2014, an mdependent
audit of CNEC was released, Id. at § 13. CNEC further alleges that this audit report included a
schedule of findings and questioned costs and that the report among other things: (1) noted that
Gilliland excrciseﬁ substantial control over all phases of CNEC and was able to circumvent
board authority on a number of issues; (2) indicated that CNEC computers, data files and a
printer had been removed from CNEC’s corporate offices; and (3) questioned travel expenses
paid for non-employees and checks 1ssued to “Cherokee Media,” a business Gilliland owned and

operated,
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4, These are precisely the allegations on which CNEC bases its embezzlement and
conversion claims against Gilliland. The face of CNEC’s petition thus shows that CNEC knew,
or through the exercise of reasonable diligence should have known, of the facts on which it bases
such claims, and that CNEC’s embezzlement and conversion claims accrued, more than two
years before CNEC filed this action.

5. 12 CNCA 12, the statute of limitations which was in effect when CNEC filed this
action, required such claims filed within two years after those claims accrued.’

6. Because CNEC filed this action more than two years after its embezzlement and
conversion claims accrued, those claims are barred by the applicable statute of limitations and

must be dismissed.

Respectfully submitted,
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es J. Proszek, A #0199
Jproszek@hallestill. com
HAYL, ESTIL ARDWIC ABLE,
OLDEN & NELSON, P.C.
320 South Boston Avenue, Suite 200
Tulsa, OK 74103-3706
Telephone (918) 594-0400
Facsimile (918) 594-0505

ATTORNEYS FOR DEFENDANT
KIMBERLIE GILLILAND

! In legislation enacted July 12, 2016 and signed by the Principal Chief on July 13, 2016, the Tribal Council did
amend statute of limitations for such claims from two years to five years. See Legislative Act 16-16, § 3. However,
at that time, the statute of limitations ¢n CNEC's embezzlement and conversion claims against GilliJand had already
expired. Moreover, Act 16-16 specifically provides that 1t does not become effective until 30 days after its passage
and approval. Id at § 7. The effective date of the amendment was therefore not until August 12, 2016, two weeks
after this action was filed. CNEC’s embezzlement and conversion claims are therefore subject to the two-year
statute of limitations in 12 CNCA § 12 as it previously existed.
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CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that on this / 2 day of August 2016, a true and
correct copy of the above and foregoing instrument was sent by U.S. Mail, with proper postage
thereon fully paid, to:

Ralph F. Keen II

KEEN LAW OQFFICE, P.C.
205 W. Division

Stilwell, OK 74960

2801208, 1:411365:01951 d é
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Exhibit 1

Exhibit 1







