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On March 4, 2003, Chief Justive Dowty granted Respondents” Motiong for
Summary judgment on the sovereign immunity grounds hoiding thar Cherokee Nation

Enterprises (CNE) smployees are not “empioyees” for purposes of Asticie Xilofthe

Cherokee Constitation (1973),

On May 21, 2003, Patitioner moved for Reconsideration, arguing that LA 12.96
a5 amended by LA 20-95, Title 52 §UNCA § 1004(4) could not remove CNE employees
from the protections of Article X Wa hereby grant Petitioners Motion for

Reconsideration and hold that Article XII protections are extended to CNE employees,



MeR-—aq—-Zaoy BEr4s PR *"‘!Z—ITLQL'.J'.-'%-’:HES.."'.]E'. FlF 44s Sizs Fa.

]
ful

Discussion
it holding that ONE empivyees are entitled to Artiols K proteciions, we rély on
a weli-gstablished line of cases affording judicial review to CNE eniployses. Sez Cantrall

v. Cherckes Nation, JAT $7-61; Laomey v, Nation Bj 2, IAT 95-0,

8L FAT 53-12. This Court sees i TEaSoR
1o depart from pricr precedent.

Article XTI of the Cherokes Nation Constitution {1975} provides:

No empioyee, who having served in & pasition &t lesst one (15 year,

shail be removed from emplovment of the Cherokee Nation except

for cause. The employee shali be afforded & hearing by the Judicial

Appeals Tribunal under such rules ang procedures as may be

Frescribed by the Council
Article XU guarantees a hesring in the JAT, but reserves to the Councii the authority to
legisiate procedure. Frocedural requirements, inciuding exhaustion of adminisirgtive
remedies, are permissible. However. the Couneil 18 withour sutherity 1o deny an
empioves judicial review before the JAT

The EAPA creates the Employee Appeals Board (EAP) as 3 preliminary
administrative hody through which certain empicyess must proceed prior to preseniing
their claims to the JAT ' At the time the EAPA was enacted, the Council specifically

'Employee Administrative Procedures Act (BAPA), LA 1206 as amended by La 20-96,
effective in December 1996, When the Council enacted the EAPA, 2s amended, it
defined employees for purposes of the EAPA, as follows:

“Employee of the Cherolees Nation” or “Employee” shall mean & parson who

has beas emploved by the Cherokes Nation on a reguiar fuli-time basis for

icast one continuous rwimﬁﬂﬁﬁﬂnﬁmﬁmﬁmﬁm

inciuding such emplovess who have renswstle tordeacis with the Chemles

Nation MDesas of ermpioves tanmination annesl undar fhis s b
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excluded CNE employees from the BAPA's procadural requirements. This did not,
ROWEVEr, purport to remova the constitutionslly protected right of ONE eniployses to
receive a hearing in the JAT.

Consistent with thiz Opinien, March 4, 2003 order i8 vacated in part, This Court
has jurisdiction of CNE smployee discharge for cause hearings under Artisle X1 of the
Cherokee Nation Constitution of 19735, All othar Respondeants” Motions for Sumpmary

Judgment are granted,

Dane this 20° day of Februaey, 2004,

?-@&%e/&/

/ Justice 3tacy L. Lesds

HaT : ;:.l. “ﬂr.:u‘__ & Mdhor Ealay _':..L!.-' ;m
amamm au&.:riiﬁm:! mﬁﬂaw by tha kgrslamr: sch as. byt not
limited {0, the Arkansss Riverbed Trusl Authorty. (amphasis added)

JAT 02-81, Mike Waiiing v4. Cherokes Mation, et al,
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Saeeially Concurs
Chief fustice Dowty
By our opinion today, the Court gives recognition to a class of Cherokee Nation
corporate employes with direct acsess to this Court, a right unavailable to members
directly employed by the Nation. [ found in my Order grantine summary judgment that
the Corporate employess do not snjoy the protectionz of Article X1 of the Constitution
Upon recensideration, T reluctantly acoept the majority view thet the employess of the
wholly-owned corporate entity are employees of the Cherokee Nation hasad upon prior
established precedent. My concern is that the Nation has crented rwo distinet clagsss of
employee with differing paths of appeal to this body. This, I balisve, will only promote
confusion both in terms of procedure and substantive case review.
Accordingly, I concur with the Opinion of the Court.




